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zone effects not fully evaluated at the
outset of the project. This provision
shall not apply to phased Federal deci-
sions which were specifically described,
considered and approved prior to man-
agement program approval (e.g., in a
final environmental impact statement
issued pursuant to the National Envi-
ronmental Policy Act).

§930.39 Content of a consistency de-
termination.

(a) The consistency determination
shall include a brief statement indi-
cating whether or not the proposed ac-
tivity will be undertaken in a manner
consistent to the maximum extent
practicable with the management pro-
gram. The statement must be based
upon an evaluation of the relevant pro-
visions of the management program.
The consistency determination shall
also include a detailed description of
the activity, its associated facilities,
and their coastal zone effects, and com-
prehensive data and information suffi-
cient to support the Federal agency’s
consistency statement. The amount of
detail in the statement evaluation, ac-
tivity description and supporting infor-
mation shall be commensurate with
the expected effects of the activity on
the coastal zone.

(b) Federal agencies shall be guided
by the following in making their con-
sistency determinations. The activity
(e.g., project siting and constuction),
its direct effects (e.g., air, water, waste
discharges, etc.), and associated facili-
ties (e.g., proposed siting and construc-
tion of access road, connecting pipe-
line, support buildings, etc.) and the di-
rect effects of the associated facilities
(e.g., erosion, wetlands, beach access
impacts, etc.) must all be consistent to
the maximum extent practicable with
the management program. Although
nonassociated facilities (e.g., rec-
reational housing which is induced by
but not necessarily related to a Federal
harbor dredging project—see §930.21)
must be included within the consist-
ency determination’s description of the
direct effects of the activity, Federal
agencies are not responsible for evalu-
ating the consistency of such facilities.

(¢c) In making their consistency de-
terminations, Federal agencies shall
give appropriate weight to the various
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types of provisions within the manage-
ment program. Federal agencies must
ensure that their activities are con-
sistent to the maximum extent prac-
ticable with the enforceable, manda-
tory policies of the management pro-
gram. However, Federal agencies need
only give adequate consideration to
management program provisions which
are in the nature of recommendations.
Finally, Federal agencies do not have
to evaluate coastal zone effects for
which the management program does
not contain mandatory or rec-
ommended policies because, in the ab-
sence of such provisions, there is no
basis for making a consistency deter-
mination with respect to such effects.

(d) When Federal agency standards
are more restrictive than standards or
requirements contained in the State’s
management program, the Federal
agency may continue to apply its
stricter standards (e.g., restrict project
development or design alternatives
notwithstanding permissive manage-
ment program policies). In such cases
the Federal agency should inform the
State agency in the consistency deter-
mination of the statutory, regulatory
or other basis for the application of the
stricter standards.

§930.40 Multiple Federal agency par-
ticipation.

Whenever more than one Federal
agency is involved in conducting or
supporting a Federal activity or its as-
sociated facilities directly affecting
the coastal zone, or is involved in a
group of Federal activities related to
each other because of their geographic
proximity, consideration should be
given to the preparation of one consist-
ency determination for all the Federal
activities involved. In such cases, Fed-
eral agencies should consider joint
preparation or lead agency develop-
ment of the consistency determination.
In either case, the consistency deter-
mination (a) must be transmitted to
the State agency at least 90 days before
final decisions are taken by any of the
participating agencies, (b) must indi-
cate whether or not each of the pro-
posed activities is consistent to the
maximum extent practicable with the
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management program, and (¢c) must in-
clude information on each proposed ac-
tivity sufficient to support the consist-
ency determination.

§930.41 State agency response.

(a) A State agency shall inform the
Federal agency of its agreement or dis-
agreement with the Federal agency’s
consistency determination at the ear-
liest practicable time. If a final re-
sponse has not been developed and
issued within 45 days from receipt of
the Federal agency notification, the
State agency should at that time in-
form the Federal agency of the status
of the matter and the basis for further
delay. The Federal agency may pre-
sume State agency agreement if the
State agency fails to provide a re-
sponse within 45 days from receipt of
the Federal agency notification.

(b) State agency agreement shall not
be presumed in cases where the State
agency, with the 45 day period, re-
quests an extension of time to review
the matter. Federal agencies shall ap-
prove one request for an extension pe-
riod of 15 days or less. In considering
whether a longer or additional exten-
sion period is appropriate, the Federal
agency should consider the magnitude
and complexity of the information con-
tained in the consistency determina-
tion.

(c) Final Federal agency action may
not be taken sooner than 90 days from
the issuance of the consistency deter-
mination to the State agency unless
both the Federal agency and the State
agency agree to an alternative period
(see §930.34(b)).

§930.42 State agency disagreement.

(a) In the event the State agency dis-
agrees with the Federal agency’s con-
sistency determination, the State
agency shall accompany its response to
the Federal agency with its reasons for
the disagreement and supporting infor-
mation. The State agency response
must describe (1) how the proposed ac-
tivity will be inconsistent with specific
elements of the management program,
and (2) alternative measures (if they
exist) which, if adopted by the Federal
agency, would allow the activity to
proceed in a manner consistent to the
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maximum extent practicable with the
management program.

(b) If the State agency’s disagree-
ment is based upon a finding that the
Federal agency has failed to supply suf-
ficient information (see §930.39(a)), the
State agency’s response must describe
the nature of the information re-
quested and the necessity of having
such information to determine the con-
sistency of the Federal activity with
the management program.

(c) State agencies shall send to the
Assistant Administrator a copy of re-
sponses which describe disagreements
with Federal agency consistency deter-
minations.

§930.43 Availability of mediation for
disputes concerning proposed ac-
tivities.

(a) In the event of a serious disagree-
ment between a Federal agency and a
State agency regarding the consistency
of a proposed Federal activity directly
affecting the coastal zone, either party
may request the Secretarial mediation
services provided for in subpart G.

§930.44 Availability of mediation for
previously reviewed activities.

(a) Federal and State agencies shall
cooperate in their efforts to monitor
Federally approved activities in order
to make certain that such activities
continue to be undertaken in a manner
consistent, to the maximum extent
practicable, with the State’s manage-
ment program.

(b) The State agency shall request
that the Federal agency take appro-
priate remedial action following a seri-
ous disagreement resulting from a
State agency’s objection to a Federal
activity which was: (1) Previously de-
termined to be consistent to the max-
imum extent practicable with the
State’s management program, but
which the State agency later main-
tains is being conducted or is having a
coastal zone effect substantially dif-
ferent than originally proposed and, as
a result, is no longer consistent to the
maximum extent practicable with the
State’s management program, or (2)
previously determined not to be a Fed-
eral activity directly affecting the
coastal zone, but which the State agen-
cy later maintains is being conducted
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